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Abstract

The purpose of this article is to examine whether doctors who chose to treat some
patients while allowing others pass away in the COVID-19 epidemic situation will be exempted

from any offense under Thai law.

The study found that a doctor’s choice to treat some patients while leaving others
to die is an intentional omission and slaughter of the dead under Thai criminal law. Because
doctor has a special responsibility to prevent the effect from occurring. However, according to
Section 67(2) of the Thai Criminal Code, the doctor’s decision to assist some patients can be
justified as an act of necessity because there is an impending danger that arises at the same
time and there is, furthermore, no way to avoid it other than committing an offense to save
others from that danger. On the other hand, weighing the treatment of one patient against

another is a choice to weigh life against life, which the Thai criminal law considers an act that
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is disproportionate. Therefore, the doctor’s choice of patient treatment is an act of necessity
with no proportion, and doctors have to be liable for their patients’ deaths. However, if doctors
are forced to take responsibility for treating patients, society may descend into chaos. The
doctor may not choose to treat any patient on both sides. Thus, the Thai criminal law should
be amended as a necessary act by addressing the choice of a doctor’s treatment as a necessary
offense that is proportional to the act. In addition, the doctors should be exempt from these
actions. Doctors may decide to treat patients equally by drawing lots in order to avoid comparison

or judgment and to treat them with humanity and true equality.

Keywords: Necessary Action; Case of the Doctor’s Choice; Doctor; Situation Spread of Covid-19
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* Chitti Tingsaphat, Criminal Law Part 1 (Bangkok: The Thai Bar, 2008), 873.
* Ibid.
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